
In the Matter of the Pet i t lon
o f

N.A.C.  Indus t r ies  Corp .
Formerl-y Natlonal Amerlcan Corp.

for Redeteruination of a Deficiency or Revislon
of a Determlnation or Refund of Corporation
Franchise Tax under Artlcle 9A of the Tax Law for
the  F isca l  Years  Ended I I /30 /77  -  I I /30 /8O.

STATE OF

STATE TN(

NEW YORK

COMMISSION

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, bel,ng duly sworn, deposes and says that he is an enpl-oyee
of the State Tax Comnlsslon, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wLthin notlce of DecLsion by certifled
nai l  upon N.A.C. Industr ies Corp.,  Formerl-y Nat ional-  Amerlcan Corp.,  the
petitloner ln the wlthl-n proceedln1, by encloslng a true coPy thereof in a
securely sealed postpaid lrrapper addressed as follows:

N.A.C.  Indus t r ies  Corp .
Formerly National American Corp.
c/o Somer, Abraham & Co.
424 l{.ad.Lson Avenue
New York, NY 10017

and by depositlng same enclosed in a postpaid properly addressed wraPper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further eays that the saLd addressee ls the petltloner
herein and that the address set forth on sald rrrapper ls the l"ast known address
of the pet i t ioner.

Sworn to before ne thls
7th day of November, 1985.

to ister oat
sect ionpursuant to



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

N.A.C.  Indus t r ies  Corp .
Fornerly NatlonaL Amcrican Corp.

for Redetermination of a Defl"ciency or Revision
of a Determination or Refund of Corporat,l"on
Franchlse Tax under ArticLe 9A of the Tax Law for
thc  F l "sca l  Ycars  Ended l I l30 l77  -  LL l30 l80 .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

Davttl Parchuck, belng duly sworn, dcposcs and says that hc ls an enployec
of the State Tax Comnission, that he is ovcr 18 years of ager €rnd that on the
7th day of November, 1985, he served the within not ice of Decl"sl .on by cert l f ied
mail upon Stuart Mlll-er, the representative of the petitioner ln the wlthin
procecdlnB, by enclosing a true copy thereof ln a securcly sealed postpaid
lrrapper addresscd as fol1ows:

Stuart  Ml l ler
Sornmer, Abraham & Co .
424 llad,tson Avcnue
New York, NY 10017

and by depositing same encl-oscd l.n a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of. the United States PosteL
Service wlthin the State of New York.

That deponent further says that the said addressee is thc representatlve
of the petitloner herein and that the address set forth on sald lrrappcr is the
last known address of the representative of the petitioncr.

Sworn to before me thls
7th day of November, 1985.

ter oaths
pursuant to Tax Law sect ion 174
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November 7, 1985

N.A.C.  Indus t r ies  Corp .
Formerly NatlonaL Amerl.can Corp.
c/o Sot'nrer, Abraham & Co.
424 Madlson Avenue
New York, NY 10017

Gentlemen:

Please take not ice of the Deciston of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your right of review at the administrative level-.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedl.ng i.n court to revlew an
adverse decislon by the State Tax Commlssl-on may be instituted only under
Article 78 of. the ClvlL Practlce Law and Rules, and must be couoenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months fron the
date of this not ice.

Inquiries concernl.ng the conputatlon of tax due or refund allowed ln accordance
with this decisi"on may be addressed t,o:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litlgation Unlt
Bui ldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Stuart Mlller
Sornrner, Abraham & Co.
424 l{ad,Iaon Avenue
New York, NY 10017
Taxing Bureaurs Representative

c c :



STATE OF NEli YORK

STATE TN( COMMISSION

In the Matter of the Petl"tlon

o f

N.A.C. INDUSTRIES CORP.
(fornerLy Nat ional Anerican Corp.)

for Redetermlnation of a Deflciency or for
Refund of Corporation Franchlse Tax under
Article 9-A of the Tax Law for the Fiscal Years
Ended November 30, 1977 through Novenber 30,
1 9 8 0 .

DECISION

Peti t loner,  N.A.C. Industr les Corp. ( fornerly Nat lonal American Corp.) ,

c/o Sonner,  Abraham & Co.,  424 Madlson Avenue, New York, New York 10017' f l led

a pet i t ion for redeterninat ion of a def ic iency or for refund of corporat lon

franchise tax under Artlcl-e 9-A of the Tax Law for the fiscaL years ended

Novenber 30, 1977 through November 30, 1980 (Fl le No. 46172).

A formaL hearlng was held before Dennis !1. Galliher, llearlng Offtcelr at

the offlces of the State Tax CornmLsslon, Two World Trade Center, New York' New

York, on February 28, 1985 at 1:45 P.M., wtth al l  br lefs to be subnit ted by

June 3, 1985. Pet i t ioner appeared by Somer, Abraham & Co. '  (MelvLn Myerson

and Stuart  Ml l ler,  CPAs), and by Meshel-  & Sl lvert ,  Esqs. (Mi l ton Meshel- ,  Esg.,

of counsel) .  The Audit  Divis lon appeared by John P. Dugan, Esq. (Paul A.

Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt Divislon properly determlned petitlonerrs tax J-iablllty

on subsidlary capital .
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FINDINGS OF FACT

1. Pet{t ioner,  N.A.C. Industr ies Corp. ( formerly Nat lonal Amerlcan

Corp.),  t lmely f i led New York State corporat ion franchise tax reports for each

of l"ts fl"scal years ended November 30, 1977 through November 30, 1980.

2. On the varl"ous dates specifl,ed hereinafter, the Audit DLvl-slon issued

not ices of def ic iency to pet i t ioner assert ing addlt lonal tax due, plus interest

accrued to the date of lssuance, as fol lows:

DATE OF NOTICE NOTICE NO. FIY/E TN( INTEREST TOTAL

8 lL7  /8 r
6124183
6/24183
6124 /83
6/24 /83

c81081795 lN  LL l30 /77  $4 ,042 .00  $1 ,206 .78  $5 ,248 .78
c830624295N L t l 30 l77  2 ,2 t4 .00  1 ,479 .62  3 ,693 .62
c830624295N L t l 30 l78  2 ,507 .OO L ,462 .33  3 ,969 .33
c830624297N LL/30/79 2, r37.0O L,064.87 3,zOL.87
c830624298N 11 /30 /80  s15 .00

3. Notice number C830624295N, dated June 24, 1983

2L2 .85  727 .85

and pertal.nlng to the

fiscal year ended November 30, L977, supplants and represents a revLsl"on and

reductlon of notlce number C8f081795lN, which was an estlmated deftctency for

the f iscal  year ended November 30, 1977, previousl-y lssued on August 17, 1981.

Furthermore, notice number C830624297N, pertaining to the flscal year ended

November 30, 1979 and lssued on June 24, 1983, has been wlthdrawn by the Audtt

Division as untLmely. Accordingly, remalning at lssue are the deflcLencies

issued on June 24, 1983, pertal.ning to the fiscal years ended November 30, L977

and November 30, L978 (for which consents extending the perl"od of l-initatlon

\ilere executed) and the flscal- year ended November 30' 1980.

4. Petttioner was lncorporated in the State of Delaware in 1968 and began

dolng business ln New York State l"n the same year. Petitloner liets lts

pr lncLpal buslness act iv l ty aB rrpharmaceut icals.rr
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5. The def ic lenclee at issue are based on the Audlt  Divls ionts calcul-at ion

of tax on pet i t lonerts subsidiary capital  for each of the f iscal  yeare in

quest lon, with such calculat ion of subsidiary capital  based on pet i t ionerrs

investment in and advances to its wholly-owned subsl-diarles Gynechemle Research

Corp. ( f rGynechemiett)  and E. J.  Moore and Sons, Inc. ("Moorett) .

6. On its franchise tax reports for each of the years in question,

petLt loner valued subsldlary capltal  at  zeto. The Audit  Divis lon'  by contrast,

valued pet i t lonerrs subsidiary capltal  at  pet i t lonerrs cost ( investment) to

acgulre the two noted subsidiaries plus advances (loans) nade by petl.tioner to

the two subsldiaries. At the hearing, the Audit Dlviel.on noted that elnce the

subsidiaries have deflcit equity accounts and slnce their stock ls essentlally

worthlessr the valuatlon of subsldiary capltal shoul-d be based on zero plus

advances. Such valuatlon of investment at zero would result l"n a decrease ln

the asserted deficlencles, with tax on subeidiary capltaL thus based on (average)

advances to the subsidiarl.es.

7, Petitioner maintalns that there waa never money avallabLe to make

advances to Gynechemie in the amounts of such advances as reflected on petitlonerr8

books and tax returns. Rather, petitloner asserts, the advancee represent, ln

large patt, bookkeeplng changes whereby the original valuation of petltlonerrs

lnvestment in Gynechemle (as such vaLuation was determined ln or about 1971

when petitioner obtained Gynechemi.l;, r." later reclaesifled so that the

lnvestment account reflected a low number whlle the advances account refl-ected

a high number. Petltloner thus asserts that the advances account is really l"n

Gynechemle lras acquired
Anerican Corp.)  stock to
Gynecheniets stock.

by the issuance of pet l t ionerts ( then Natlonal
Gynechemiers stockholders in exchange for
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large measure lts orlginal lnvestment in Gynechemie whl-ch, given GynemchemLets

accumul-ated Losses, should be wrltten down to zero as worthless. Petittoner

notes that it operated and treated lts subsidiarl-es in easence as part of one

business and "not too much attentlont' lras paid as to what amounta were shown as

investment and what amounts were sholrn as advances.

8. Petitioner offered no evl.dence as to when the alleged accounting

reclasslflcatl.on betneen the investment and advances accounts ltas made, nor any

reason as to why such a recLasslfication would have been made. No firn amounts

were stated as to the actual- amounts loaned by petltioner to Gynechemiet

although petltioner would "concede to a couple of hundred thousand dollarg",

but rt. . .!se are not tal-klng about mlLllons of doLlars (advanced) . "

9. Petitloner also asserts that the on1-y signlficant asset ever owned by

Gynechemie, a research and development companyr rfas the rights to a contraceptive

deviee called Semicid. In May of 1981, Gynechemie (and petltioner) sold the

rights to Seolcid, pursuant to a prevt"ously executed contraet, receiving ln

return a net amount of $9961491.00. Pet i t loner notes that the book value of

Semicld, ln view of the net amount ul-timately received on sale, had been

overstated durlng the years at lssue. Accordingly, notwithstandlng amortizatlon

of a portlon of such book value over the years in question, petltloner maintalns

that the value of Senicl.d should be adjusted ln each year based on the difference

between Senicldrs unamortLzed, book (carrylng) vaLue in each year and the net

amount ultinately reeelved for Senicid. In turn, petitl"oner asserts that

Gynechemiets true (average) falr market value should be the book vaLue of its

assets, lncluding Senlcid but at  l ts reduced value, less Gynechenlets total

debt except for intercompany (Gynecheml.e to petitioner) debt per books.

Petl.tioner maLntalns, in conjunctlon with lts previous assertlon that loans Ln
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the amounts sholrn per books were never actually made to Gynechemie, that the

resultant fair narket values are truer measures of petitlonerrs subsldlary

capltal durlng the years in questlon.

10. No evidence rdas offered concernlng the Audlt Dlvlslonts computation of

subsidl"ary capltal with regard to petitionerrs other subsldl-ary at l"esue,

namely Moore.

CONCLUSIONS OF LAT{

A. That, ln addition to the tax measured by entire net lncome or other

al ternat lve basls,  sect ion 210.1(b) of the Tax Law imposes a tax measured by

subsidlary capltal- .  Sect lon 208.4 of the Tax Law def lnes "subsldiary capitalr '

as fol lows:

ttThe term rsubsidlary capitalt means lnvestuents ln the stock of
subsidlaries and any lndebtedness from subsidlaries, exclusive of
accounts recelvable acqulred in the ordLnary course of t,rade or
buslness for services rendered or for sal-es of property held prLmart"ly
for sale to customers, whether or not evtdenced by writt,en l"nstrument'
on which interest Ls not clalned and deducted by the subsl-dlary for
purposes of taxatlon under articles nlne-a, nine-b, nlne-c, thirty-two
or thir ty-three of this chapterr provided, however,  that,  ln the
discret ion of the tax compission, there shaLL be deducted from
subsldlary capLtal any liabilitles payable by thelr terms on demand
or withln one year from the date incurred, other than loans or
advances outstandlng for uore than a year as of any date during the
year covered by the report, whlch are attributable to subsl"dl.ary
c a p l t a l ; . . . t t .

B. That 20 NYCRR 3-6.4 provldes for the computation of subsldiary capltal

as fol lows:

ttThe amount of subsldiary capltal of the taxpayer (parent) ts
determined by conputing the average fair market value durlng the
period covered by the report of aLl the assets of the taxpayer whJ.ch
const i tute subsidiary capltal ,  less certain l lablLtt les requlred to
be deducted (see: sect ion 3-6.3 of this Subpart) .  Average falr
narket val-ue is determlned in the manner which ls descrlbed ln
sectlon 3-4.6 of thls Part. In no event may a subsidiary be vaLued
at less than t zeto' ,"

C. That 20 NYCRR 3-6.3 provides, ln relevant part ,  as fol lows:
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"[ t ]he terur subsidiary capital  means the total  of :

(1) the investrnent of the taxpayer ln shares of stock of
subsldiarLes, and

(2) the amount of indebtedness owed to the taxpayers by its
subsidiarLes, whether or not evidenced by wrltten lnstrumentt
on whlch interest ls not clained and deducted by the sub-
sl.diary for purposes of any tax lmposed by Artlcle 9-lt, 32
or 33 of the Tax Law. Subsidl.ary capl"tal does not l"nclude
accounts receivabl-e acquired in the ordinary course of trade
o r  b u s l n e s g . . . t t .

D. Thaf throughout the years ln question petitloner carrled intercompany

advances as feceivables (assets) on its books, and its subsidiaries carried

euch advanceo as llabilttles. tr{lth respect to Gynechenle' whlle admittLng that

some advances nere made, petitloner could neither specify more than generally

the amounts of the advances admLttedty made nor could petltioner specl"fy the

date of or reason for the alleged reclassiflcation of a part of lts lnvestment

in Gynechemie from lnvestment to advancea. Furthermore, no evLdence was

presented rrith respect to Moore. Finally, assuming arguendo that the advances

per books represent for the most part nerely a bookkeeplng recLassification,

there is no evidence of any attempt to claim such amounts carrled as advances

(assets) as bad debts, el ther for account lng or tax purposes. Pet l t loner uay

not now, in the face of the instant deflclencies, cJ-aim such assets as worthless.

llaving chosen to arrange its books in the noted fashlon, petitioner must accePt

the tax consequences thereof. The Audit Dlvision, thereforer properly tncluded

the advances at thelr average value aa asserted by petitioner in its books and

records ln the computatlon of subsldiary capltal for purposes of sectlon

2 0 8 . 9 ( b ) ( 6 ) a n d 2 1 0 . l ( b ) o f t h e T a x L a w ( s e e M a t t e r o f U . S . S u @ ,

State Tax Conm. ,  May 23, 1985).

E. Thar the pet i t ion of N.A.C. LndustrLes Corp. ( foruerJ-y Nat lonal

Amerlcan Corp.) is denied and the notlces of deflclenclr as recomputed and



reduced to take cognlzance

capital-  based on zero plus

DATED: Albany, New York

ll0v o 7 tggs

-7 -

of Flnding of Fact "6" (computation of subsldlary

advances),  ate sustained.

STATE TN( COMMISSION

PRESIDENT


